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Please see attached draft decision notce. | 100k your anaiysis of the Douglas Factors and cuted muci of
what you putn.

{ ask that you do ancther worksheet and destroy the one you did . Here s why.

In the first factor, the nature and sericusness of tne onense... 1 exgised from you- diecussion stuff like:
Mr. Ith drafted nis own environmenta repc:t, wowc 7ot modt the documant to address concerns
raised by the team and othier pesrs, and then aravided shis information to the Greenpeace
organization for the purpose of promoting his own agenaa regarding witaafe 1ssues and roag conaiotan
on te Tongass. Lse of this draft w diife report in Mr Ith's appeal was inappropriate. [t was not available
to the public nor the dectsion maier, 5 U.5.C. 352.(b} (5). Mr. Ith was argumentalve ard rofused o
follow proper direction and guidance regarding the Scott Peak wildlife report, thus alienating
peers and co-workers 115 imponant 1o aode 1nat M ith s sueccessiul noneal against the government was
based cumulative effecis, not the drafi wildlife  rezort ingt ne reeasec withou! authorization. The
remand of the anneal upheld the wildlife analysis used in tha final analysis of the project. Mr. ith's
resource reporn was finally commeted oy another wididfe bioiogist following Fores! pratoco! and
documentation used in provious plannang offas.

Mr. Ith vioiatecd 5 U.5.C. 2E35.808C . whch uigtes an emp'oyee may no! nattcinate in an affnial
capacity in fundraising for a non-Federal organizetton.  Nr. Ith has on severa: nccagsons sobaten fLnds
fur FSEEE for the soie purpose of financing his appeal against the Government.  Mr. ith used his

official th'e ond position with the Forast Senvce to further the fundraising effort. These coffons
were clearly for personal gamn.

It is very dangerous to put stuff ke this in . First the appeflant can state you identify stu¥ against which
he did not have an opponunity o defend rumself in nis written response 10 tne charge . Tnis can
constitute harmful procedural error . That is, in the proposal notice, we do not s'ate he  "wouid not
modify the document to address concerns raised by the team and other neers and nrovided this
infarmation ... for the purpose of promoting his own agenda ...

Second, we do not cite as evidence in the proposa’ notice he was  "argumentauve and refused 1o follow
proper direction and guidance ... thus alienating peers and coworkers "

You have to exercise considerabie care when considering Douglas . Remember, we're charging him
with improper conduct (releasing celiperative material prior to their authorize release and fmproper
fundraising). Yel, i Douglas you sustain the removal based in part on your finding he refused to
modify the doecument based on teammate criticisms? And how can vou expect him to rebut your stating
he was argumentative and refused to follow instructions?

Instead, in addressing this facto: you should focus arincipally on the misconduct itself . In your mind,
how grave the offense of releasing ceiberative information and improper fundraising? is the
miscenduct by itseif sufficientiy grave as to gestroy nis tie with the government?



With respeci 10 the seconc factor, + took the fodowing out:

Varying opinions are normai reialing 'c reccmimencations ang the need {o alr cifferences is
paramount when discussing recommenaations. ke it faiec to perform work in g timely
manner, take recommendations from peers afler peng informeda nis work was incomple.e anc iackad
supperting documeantaticn tc iustify his recommendations; take cirection from supervisors:
follow Faorest protocols; work collzboratively within a team environment;  and did in fact work counter to
lhe tean,

Mr. Ith's use of hus official authority for ine unethical means of Comact:ng the public and soliciting
funds viclaled USDA Departmert of Ethics M- Hng RTICWT G NEYE SONa his o0 atlieas! ihree
acCasions.

My reasoning for doing so is again related to injecting matiers to which the emiployee has not nad a
chance 10 respond .

Can the empioyee take issue with your stating he "falied :0 perform work in a timely manner, take
recommendations from peers after peing informed his work was incompiete and ... did in fact work
counter to the team?" | think ne can.

Can he challenge your claim that he misused his authority and solicited funds against ethics
regulations on at least three occasions? |think he can . And yet, these are not identified in the
proposal notice .

3. ihe employee's pas: disciplinary record. |took out the following :

Mr. (tn was issued a three day suspension. dates Jan.ary 5, 15535 fur {ailure to wear required
protective equipment when requires. Adcitiona iy, & letter of reprimans s deveoped based on
riroitn's fadure o follow direction, but as a result of =i W'y SW.G 1L WaSs adwsed by counsei that the

Ve o
Forest notissue the regnimanc cuce to the appearance of retaizncr and Lmang of rcumstances,

i think the disciplinary action 12 years ago oo stale to cite . Also, citing a reprimand that was never
issued may hurt more than help . After all, we're ciaiming that standing alone, the current miscondcuct is
sufficient to remove the empioyee .

4 The employer's past vk record, inctuding tength of sewvice performznce an the joo, ability to get
awurg wih Federal workers, and dependabitity.
{ took the foilowing out :

A letter of expectations, dated May 371, 2005, acdressed to Mr. Ith cautions nim tworh
cooperatively and professionally wit1 peers. [Lwas in this ietter  that Mr. tith was "emaves as the Scotl
Peak EIS D7 team leader and the Scott Peax IDT widlie o ciogist. Concerns were raised rega-ding M-
lth's inability to finaiize n's ~esource report, meet time frames, to ceasa assuining additiondl
work without approval, anc toimprove commumcations with rus  supervisor. Mr. Ith was argumentative
and refused to foliow proper direction anc guiiance regarding the Scott Peak wildl¥e resomt, thus
alienating pee-s arg ce-werkers. The investigaticn :zentfes inat Mr. Ith, after being
removed from the team ang the team itself beng ¢-roteu 10 notl work on the Scotr Poak Tirmber Sale,
continuec o work on the proiect.

Simuar concerns asson'atec w in ine attude exh’hiten by Mr. Ith was documente? ang d'scuissec
with him regarding s wer< on the Port Houghton-Cane Fanshaw project. Mr. lth
acknowiedgec these concerns anc referencec otners had observer 1ne same traits.

Mr. ith's firs: appest of the Scott Peax wougings orolect was in 2005, mocrtantly, this is after ne
was removed from the project,

Again, my reasoning in the earlier factors apoiies to thisone . You snow that he is unable to ge! aion
with co workers or heed supervisory instructions . | think a1 nearing you can stote that his



conduct/periurmance surrounding e matter on which he wes removed demonstrated undependaiiilty
and an inability to work productively with co -workers. | wouid not put itin the anaiysis .

5. Tne effect of the cffense on the employee's abiiity to perform at a satisfactory ieve andc itz effect unon
the supervisor's confidence in the employee's abinty 10 perorm assigned 1as-3

As a result of the Scott Peak situation, co-workers feii used in some circumstances angd others
were concerned for the official recorcs. Tne Fetarsburg O simict has one planning team and team
members refuse to work with him on matters deliberative in nature. Attempis have been mace tcfind a
match for Mr. ith on otiher Districts of the Forest, hawever, the o was 10 confidence expressed hy other
teams in Mr. {th's abiiity to perform hs cuties wth the tegrity exnected of @ government

employee and placement was 1ot possible

Additionalty, when the Management of the Tongass National Forest became aware of the appea;
oy dMr. [tn i was necessary 10 "emove mim from {ng Uistnet Uffice 1o anotner office in order to protect
the governments ability to provide the supporting documentation necessary to defend its decision.

M. ith was getdiled 10 & spedial prolect Unassds See wan wial ne was nitsd 0 o, outzive of tha
Petersburg Ranger District to protect the integrity of the IDT deliberaotive process. The work he was
assigned is compieted anc NQ A0Gonal Wk oF FURD NY S GvErat.e to contnue s arrangement

Ernloyees felt they couldn't nave osen covar sule™s Grouns e oifice, in meelngs or elsewnere
for fear that Glen woulg use tnese conversations aganst them in future appeais. M-oath
went outzido the limits of his nrofession 1o shut down Soon Poele and 'ne Qverlook timbe- sales.

i condense much of what you write in this Factor . | advise against identifying co -workers feeling "used”
by the empioyee. That kind of testimony comes from the co -workers themseives .

The part where the empioyee nad to be reassigned to oreserve the security of the deliberative process
is germane, no doub! . And you make a good argument that the adverse effect of his misconduct

resulted in the action .

6. The consistency of the penaity with those imposea upon other empoyees for the sare o gimiter
offenses;
See my change

7. The consisiency of the penalty with the agency's penaity guide.
See my change.

B. The notoriety ot the offense or 1g impact upon the reputation of the agency.
| took oul the following :

The offenses have becorme noterous = e Furest, ne Reqion, and the Nation. Mr. ith, on his
own voulion, has providec interviews to local news stations and he has engaged othe- State
Agencies as well as the environmental groups such as Greenseace anc rSEEE {Forest Service

Empioyees fo- Erviconmenta. Sthies) Mro Ith nas on several occasions solicited the amount of
$50,000.06 through FSEEE for the purpose of bringing  suit against the Tongass ever after his origina!
concerns were addressed in a new environmental anaiys!s. Currenty, memeers of the pubuic are
engaged in a letter writing campaign against the Fores! sasec an misinfosmaton provide them oy Mr. 1th
and FSEEE. The FSEEE websiie rout.ne’y uirates the status of Mr. ith's situation with information
that is not factual. hMaost -ecenty, Mr. 0 has fiiea suit on the Scott Peak Timber Sale nroiect

Here's my thinking . This factor asks you t¢ speak to the notoriety of the offense . The oftenscis
improper conduc! (release of deliberative mater.a! and improper fundraising ). That the employee has
gone to the media to pubiicize his struggles with the agency does not make the cfferse notorious

9. The cla=ty with wnich the emp oyee was put on notice of any rLies that were vioiaiec in the committing’
of the offense o~ nad heen wa=nod 200Ul the conauct 1IN question.



! took out the foliowing .

He was advised on several occasions by his supervisor, co-warkers and peers that he was not
following standarc precedures regarging b s diaft widiife repori. iriterviews and |
declarat.ons state thatl his repont was nol imeiy, GiG not substantiate nis congiusions, was no: cieal
enouch ‘0 help the DUk 1S undersianc the anaysls, and cia not follow prowocuis of previous
environmental analysis projects. He was also informed that his recor did not warrant
placemen: in the record as « was not sufficienty comp.ete (0 support the gocumenis reieased 1o the
public. This report was not accepted in the project record by the indaidual responsibe for 15

compilation. Mr. Ith placec the docur-en:mine recorz on n.s uwn, Later comiaienon of the
document by another wi'diife niglogist and team ieader updated the shortcomings identified to Mr. Ith
whereahy their report hecame the document sunparting the final decision. Mr. Ith's report

was ot avalgsle o the des 5.0n Maker no’ SNJG.C have been made ava.dae 10 the pusle.

Again, we do not cite in the proposai notice his being instructed on several occasions tnat ne was not
following standard procedures . Nor do we cite his urtimely repart, lack of substantiation, elc . Like that

10. The potentizs for the empioyee s renabil.tation;
| took out the following :

Mr. th has taken e positon inat regardless of how the Forest addressed his 'saues o The Scolt
Feak profect, with excention of not implemernting i, ina: fie intendea to sue the government This
was stated duning appeai resciution discussions and posied on the FSCEE website. He has in fact filed
the suit he stated he wouid regard.oss of (e additanai anaysis performed. Based on :hrs fact, thers are
no pasitions sudable for Mr Ith on the Tonguss uecause of ine lack of trust in his abilities tn
carryout the responsibuities of his position. Conseguentiy, we are not abie o find piacement for  tum
anywhere in the Forest Service,

Here, you are tasked to speak to whether the employee is saivageable . His telling you he intends to

sue, absent your not implementing the project, does not speak 10 his rehabilitation potential . On the
other hand, if he is not contrite, shows no remorse, is adamant he did nothing wrong, that speaks 1o the
employee's rehabilitative potential . But filing suit cdoes not seem to me to speak to this factor

11. Any mitigating circumstances surround.ng the ofense sucn as unusual job tensions, personality
probiems; mental impairment; or narassmient. oad {aith, malice, or provocat'on on the nart of othe s
involved in the matler

This is okay.

12. The adequacy ana effectiveness of alternative sancicrs to deter sucn conduct in the fusure by the
employee or others,
| took cut the foliowing ;

M- Ith nas stated that ne woud ~ct 2ease nis megal and unethical effara.
Did he really say he wouid not cease his "illegai anc unetnical efforts? " Anyway, | \ust used your last
sentence.

Please iet me know your thoughts afier reading this revised decision notice that now includes Douglas

If you agree, trash your first worksheet and use my advice as a guide wWhen you address anew . Your
worksheet is releasable 1o the appsellant when he files an appea’ and the parties engage in discovery
That's why you should destroy your origina' worksheet and any attachment of it in emails . Make sure it
does not exist. Also, you snouid trash this email as it 100 s discoveraple . I'm not an attorney .

Melvin Y. Shibuya

Chief, Labor/Emipioyee Reiations Branch
Phone # (5005) 563-Lo00

Cel # (505) 331-2848



Email: mshivuya@fs.fed.us



