L
A

EAL o a "0 s o o0 H . T L —_ oot e [l gl
. Melvin Y ' roUeAl uunEaf‘i.:quDHJ RIS

"

Db DMt a0

L amaN it / fl F
Y Shibuye/RCMUSDARS ot Kariene K Hale/R10/USDAFS@FSNOTES
08/12/2007 0E-46 AN

) .
= jeloed

b o gy i Lok b Sk,

Supje Decseo- MNouoe e oo

Hey Forrest:

Sarry | did not get te you earlier with this email but I've been stuck with stuff here at the Albuguercue
Service Center (ASC). I'mi sure you have a copy of ith's rebuttal 1o the proposed removal. Here are some
thoughts related to your cecisicn makirg on the proposec agverse achon.

=irst, your decision shouid consider only the contents of the proposed removal notice of vour Depuly.
"his means the charge and the materials supporung the cnarge, e empioyee's repunal, and your
congiaeration of the Douglas ractors.

Second, you are not barred from resolving issues raised by the emgloyza 7 Wis 2buia’ watn (nose who
have first-hand knowledge of the issues. "his ing'uees any and ali interdisciptinary team (IDTY memba-s
its .2ader, anc those familiar with what can and cannot be ~elezsed for pubac comment {and aiso - and
st as wnportant -- at what stage a draft docoment canvsnoula be reieased)

This second item is partici'any imponiant. You need 10 assidusLs’y 2vo ¢ Considering matters not
cuntailed i tne proposed removal “ctice s 1's Louid wadernming the entire case. I coild constitute
prohibited ex parte comndricat.ons that deprive the emplovee ¢~ opporiurity to challenge. For example.
if the propasing official pressures you to support her, that communication s fatal lo the case because the
emplayee couid not resnond to Clieke's apparent gisiaste of the employee, regardless of the gravdy of nis
risconguct,

Qi f you gain additiona! information not containad 1. the zroposal notice butis, in your mung, faial o ine
empioyee, that information relied upon CLLMS the Case Decause the employes hard Ne opLuturly 1o
rebut.

Trrd, you have to eonsider the refevant Dauglas raciors. There are a tota' of 12 Uidertly them nera: y““
1. The nature and sericusress of the offense and its relaticn :¢ the empioyee's postion and
responsibilities, including whe'her ihe offense was intentiona’, o~ technica: or inacverient or was e .
comimitted maliciously or for gain; (MSPB holds this 15 the most serious of al} the {actors and you need‘“,-.v‘lf. w
to give heavy consideraton {0 this factor in your decisior making . In your ming, if the charge is -'&EUJ '
sustained, how serious is the misconduct of & District's Wildlife Biologist  (and former IDT Leader) X%, *
releasing information 1o Larry Edwards of Greenpeace witheut prior autnorization? ) 2 -
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2. The empicyee's job level... inclucing fiduciary role, contaos with the puolic, and promirence of the L*_’Jolf
position; (In this specific case, you need to carefully consider the employee’s  “contact with the public é o ’H«L
in relation to the charge identified in the proposai natice .} _'/:-3 oD
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4 The empioyee's past work recora, i cluding .engln of service pedurmance an the job, ability to get
glung with Federal workers, anc cegendability; (This factor is important in this case in light of nis job
perfarmance, ability to keep information confidential, anc whether he can be depended upon 0 o7 his
iob as & Wildlife Biciogist .}

-
Com . , N . N . Lt ._
3. Tne empioyee's past disc.plinary recorg; (He has no prior discipline, right? ). A '
)'1

5. The effect of the offe-se cn the employee’s ahiiity 10 perform =1 2 satisfactory evel and its efect uoon
he supervisor's confidence in the employee’s atiity to cedorm assigned tasks: "Again, this factor is
particulady important . You need to look at the impact of the miszonduct in girect relation to his job ana
the trust level you and his supervisor {s) have in him !
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8. The consistency of the penalty with those imposed upon other employees for the same or similar 4
offenses, (Don't know if your Region has ever faced similar misconduct . Even if you have a@d have.\
imposed lesser penalty, so loAg as you can justify the penaity in this case, you're okay u
I \.,
(5“
7. The consistency of the penalty with the agency's penalty guide; (Removal is consistent with the \2
Guide.)

8. The notoriety of the offense o~ its 'mpact upon ihe reputation of the agency; (if this one has spiashed
the headiines, the underlying misconduct of unauthorized leaking of information makes this factor
important for you to consider .} ,9 i v o

8. The clarity with whicA the employee was put on notice of any rules that were violated in the committing
of the offense or had been wa rmed zbou! the conauct in guestion; {You'll hgve to check on R 10's

proclamations on this ) ﬁtﬁ"’t /o
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10. The potential for the emo! oyee 3 'ehgalmanon (Yourthlnkrng is critical in this factor .}
,‘.,L( o T
. Any mitigating circumstance suF"oundmg e offense such as unusua! job tensigns, personality
prcblems; mental impairmen:; or harassment, bad faith, malice, or orovocation on the part of others
involved in the matter; (i don't remember seeing any mitigating factors in his repiy . You need to make
an independent reading of the reply and determine for yourseif .)

12. The adequacy ano effectiveness of alternative sanctions to deter suzk concoct in the future by the
employee or others. (This factor is no less important than the pravious ones . You need to consider a
lesser penalty and justify whatever penalty you decide to take )

The MSPB requires you to consider only the relevant factors in your decision making . While you need
not refer to all in your decision making, we'll need to show the empioyee the basis  (bases) for your
decision. You will be taken to task in your decision making and especially your consideration of
Douglas. So make sure you pay more than lip service to these factors .

Fourth, once you come to decision, you simply need to communicate your decisicn ‘o me and | wiil draft a
noiice to the empioyee for your review and signature. Tne notice will contain appeal rights to the W.SPE or
the negetiated grievance procedure {and oinding arbitration).

Some last thoughts. You need to cestroy tnis email as it's suoject to discovery (fancy werm for opposing
side to get information} under MSPB rules. "n not an attorney. This emzi s therefore not protected by
privilege between an attorney and his/her client. Nar coes it constitute a "war« prodguct” by an attorney,
again for the same reason. Tell everyone ¢ not keep emails relatec to this matter.

Once you sign a document, the document is yours, 1ot the une who drafied e gocument You cannot
disclaim owne-snip of the document by testifying the Empioyee Relations Guy wrote something for your
signature. You need to convey the conviction of its contents. I've had many & geciding official 'ry (o
cistance himself from the ietter by saving jus! that, paving the roaa for mitigatian ar ~eversal when the
deciding off.c.ai westifies he woulc not have taken the action but for the pressire by others to ¢o so.

So piease ook carefully at the employee's rebutia’, ¢ arify issues, corisider the agency's case and the
imiportant Douglas Factors, and let me know your decision.

OGC promises to do a quick review,
Call if you have Qs.

Melvin Y. Shibuys
Chief, Labor/Employee Reiatians Branch



