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far as specifics are concerned, the
process is in its infancy, but we are
wor king with groups on ways to address
recreation issues. It may end up in an
al |l -enconpassing bill.” Rep. Richard
Ponbo (R-Calif.) chairs the committee.

A core provision in the draft bill
calls for the devel opnment of a Nationa
Recreational Strategy by federal agen-
cies under the lead of the Secretary of
Interior. The strategy would then iden-
tify laws and rules that inpede recre-
ational opportunities, and neans to
elimnate the inpedinents.

The juice of the bill cones from
12 issues the federal agencies would
consi der during the preparation of the
Nati onal Recreational Strategy. Anmong
the issues are the use of private noney

to help federal rec facilities, the use
of partnerships to run federal rec fa-
cilities, action on a National Recre-
ation Lakes Commi ssion report, adapta-

tion of a Southern Nevada Public Lands
Managenment Act to other areas (the act
aut hori zes use of revenues from federa
| and sales for local park and rec pur-
poses), and identification of new tech-
ni ques for obtaining noney for federa
agency nmi ntenance. (See the follow ng
list of issues that the bill would have
t he federal agencies consider.)

The recreation group proposa
enmerges in the wake of progressively
| ower Congressional appropriations for
federal |and managenent agency park and
rec progranms. For exanple in fisca
year 2005 Congress reduced spending for
an Interior and rel ated agenci es appro-
priations bill by $500 million, from
$20.5 billion in fiscal 2004 to $20
billion in fiscal 2005

In a separate initiative |egisla-
tors intend to reintroduce |egislation
this year, called alternately the Ameri -
cans Qutdoors Act the Get CQutdoors Act,
to obtain nore noney for conservation
progranms such as the Land and Water
Conservation Fund. The |egislation
woul d guarantee up to $3.125 billion per
year for the prograns from of f-shore oi
and gas royalties. The chief sponsors
are Rep. Don Young (R-Al aska) and Sen
Lamar Al exander (R-Tenn.)

The Federal Recreation Policy Act
takes a different approach. It would
not directly provide noney to federa
agencies fromeither appropriations or
fromoffshore oil and gas revenues. It
woul d, however, begin a process that
could lead to the identification of new
sources of revenues for agencies.

In addition the Federal Recreation
Policy Act addresses different issues
than the Young- Al exander bill. It con-
centrates on operations and naint enance,
wher eas the Anericans Qutdoors Act/ Get
Qut doors Act concentrates on | and acqui -
sition and revenue sharing with state
prograns such as Urban Parks and Recre-
ati on Recovery.

Congress did approve late |ast
year a new | aw that provides sone dedi -
cated noney for federal agencies. It
all ows the agencies to retain entrance
and user fees and to spend the noney on
mai nt enance and for other purposes. It
repl aces a prototype FeeDenb program
that allowed agencies to collect sone
$180 million per year in such fees. The
Federal Lands Recreation Enhancenent Act
becanme | aw Decenber 8 as a rider to an
omi bus fiscal year 2005 appropriations
bill (PL 108-447).

There is another antecedent for a
Federal Recreation Policy Act. |n 1997
then Senate Energy Conmmittee Chairnan
Frank Murkowski (R-Al aska) worked
closely with the recreation community on
a massi ve Super Recreation bill.

Mur kowski never formally introduced a
bill. But in announcing that he was
drafting a bill Mirkowski said the nea-

sure woul d have included noney for the
state side of LWCF, and the entrance fee
program And he said it would have

i ncluded provisions in the new Federa
Recreation Policy Act such as encourag-
ing partnerships to invest in federa

| ands.

i ssues draft
woul d have st udi ed

Here's a |ist of
rec bill

The following are issues that a
draft bill called the Federal Recreation
Policy Act woul d have federal agencies
consider in the devel opment of a Na-
tional Recreation Strategy.
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The draft bill was witten by a
nunber of recreation interests. The
i ssues appear here as they appear in a
recent draft of the bill obtained by
FPR.  The federal agency review woul d
NOT be restricted to these 12 issues:

“1) application of new technol o-
gi es to enhance visitor experiences and
i Nnprove recreation program managenent;

“2) strategies to overcone the
need for mmjor periodic canpaigns to
address chroni ¢ underfundi ng of mminte-
nance and operations, including use of
‘sinking funds,’ maintenance set-asides
in construction budgets, and opportuni-
ties associated with multi-year budget-

ing;

“3) action on recommendations of
the National Recreation Lakes Study
Commi ssi on;

“4) opportunities to substitute
private capital for appropriated funds
at canpgrounds, marinas and ot her recre-
ation facilities on public |ands;

“5) means to protect and enhance
access to public |ands and waters;

“6) application of the Southern
Nevada Public Lands Managenent Act to
ot her states and regions;

“7) support for local non-profit
service organi zations through the Na-
tional Park Foundation, the National
Forest Foundation and ot her nechani sns;

“8) additional frontcountry trails
which assist in fulfilling the direc-
tives of EO 13266;

“9) increased vol unteeri smon
federal |ands;

“10) means protect and expand
access to public lands and waters, in-
cl udi ng access from urban popul ation
centers, to inprove the benefits derived
frompublic | ands and waters by urban
poor and et hnic Anmericans;

“11) innovative partnerships in-
vol vi ng federal agencies nmanagi ng public
| ands and waters and other entities
i ncluding state and | ocal governnments,

non-profit organi zati ons and cor por a-
tions that may include day-to-day opera-
tion of areas and facilities;

“12) alternative funding necha-
nisns for public recreation facilities.”

Grand Canyon outfitters
decl are peace on access

Conmer ci al and nonconmerci al out -
fitters reached a | andmark agreenent
January 25 that would give each side
about the sane dedi cated access to G and
Canyon National Park each year

The agreenent woul d have NPS pro-
vi de 115,000 user days per year to com
mercial outfitters and 115,000 user days
to noncomercial outfitters. The agree-
ment effectively rejects a new NPS pro-
posal that woul d have NPS establish
al | ocations to each side based on regis-
trations each year. The NPS proposal is
included in a draft Colorado R ver Man-
agenent Plan and El S.

Ri chard Martin of the Grand Canyon
Private Boaters Association praised the
deal, saying, “This is a major achieve-
ment that we hope will help bring about
real and lasting solutions to sonme very
difficult problenms that G and Canyon
river lovers on all sides have westled
with for years.”

Jason Robertson of Anerican
Whi t ewat er, which represents noncomrer -
cial users of the river, said, “This
effort succeeded because people on all
si des wanted to nove past endl ess con-
troversy and divisiveness to find rea
solutions to real problenms. |It's time
to heal and reunite the Grand Canyon
boating conmunity. To do that, each of
the groups has been willing to conpro-
nmi se and | ook at issues in new ways.
There's still a long way to go, but
we' re excited because we think we’'re off
to a good start.”

The agreenent doesn’t end the

argunent. The Park Service will have
the final call and will assess conments
fromall interests, including environ-

mental i sts who oppose the river-runner
agr eenent .

In that regard 14 environmental
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groups January 26 denounced the agree-
nment. They said NPS should reduce the
nunber of trips in powered notorboats
from 171, 000 user days per year, not
increase it. “This ‘breakthrough’ is
Wi pi ng out a chance for change for the
river and further entrenches the status
guo of crowds, noise, and ecol ogica
destruction taking place in the canyon,”
said Jo Johnson, a director of River
Runners for W/ derness.

NPS proposed the new policy Cct.
1, 2004, that would fundanental |y change
the way it decides who would be all owed
to run the Col orado River through the
park. The new policy would have al
peopl e who wi shed to run the river first
register with the Park Service. Then
NPS woul d al | ocate uses between conmer -
cial and noncommerci al users.

NPS assunes a preferred alterna-
tive would |l ead to 115,500 commerci a
user days per year and 102, 725 noncont
nerci al user days. Thus the agreenent
between outfitters for 115,000 user days
each is close to the NPS assunption
Under existing policy the nunber of
conmer ci al user days totals about
113,000 and the number of noncommercia
user days about 58,000, NPS says.

So in the agreenent the commercia
users are obviously giving up sone pref-
erence to nonconmerci al users. However,
t he agreenent woul d provi de conmercia
users one |arge concession: It would
stretch the conmercial season from March
1 to Septenber 15, instead of April 1 to
August 31 in the NPS proposal

The conment period on the proposed
river managenent plan and EI S ends Feb-
ruary 1. The river runner agreenent is
avail abl e at a nunmber of outfitter asso-
ciation websites. W found it nost
easily at http://ww. gcpba. org.

The many-si ded war over river
runni ng through Grand Canyon has been
fought fiercely for many years anobng
notorized river runners, non-notorized
river runners and environmentalists.
Wth the publication of the draft EI'S
that war nay be nearing a concl usive
battle (save for the inevitable litiga-
tion). NPS says it intends to conplete
a new plan by spring or early sumer.

Inits draft EIS the Park Service
| aid out eight alternatives, ranging
fromexisting policy through to a pre-
ferred alternative. Al seven new al -
ternatives woul d decrease the percentage
of people using comercial trips in
favor of noncommercial trips.

Congress is back; Bush’s
Cl ear Skies nmoves to front

Congress returned to work this
week, highlighted by the Senate intro-
duction of President Bush’'s proposal to
revise the dean Air Act.

The bill (S 131), called Cear
Ski es, includes a provision that would
preclude federal |and managers from
comrenti ng on new sources of air pollu-
tion outside 50 kilonmeters froma na-
tional park or wlderness area. Park
advocat es believe | and managers shoul d
be able to intercede, at |east verbally,
on any new source near a park, if it
woul d harm t he park.

“W're against setting alimt
that close to a park,” said Bill Wde,
coordinator for the Coalition of Na-
tional Park Retirees and former superin-
tendent of Shenandoah National Park.

“I't doesn’t take a rocket scientist to
know that they are going to |locate fa-
cilities just over 31 mles (50 kil one-
ters) froma park to elimnate authority
of the Park Service to participate.”
Wade said that pollutants that affect
national parks are usually |ocated nore
than 50 kil ometers froma park

In a separate devel opment the
Interior Department announced January 26
that it has reached an agreenment with
the state of Utah to protect nationa
parks in Uah. The agreenent endorses a
Ut ah Regi onal Haze State |nplenentation
Pl an that caps sul fur di oxi de eni ssions.
O her states in a Western Regional Air
Partnership - Arizona, New Mexico, Wo-
nming and Oregon - have not conpl eted
such plans yet.

Senat e Environnment and Public
Wrks Conmittee Chairnman Janes | nhofe
(R-Ckla.) introduced the
adm nistration’s Cear Skies bill Janu-
ary 24 and immedi ately held a hearing on
it January 26. The administration did
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not testify at the hearing that was
confined to the single issue of a need
for nmulti-emssion |egislation. The
committee has schedul ed a nore substan-
tive hearing for February 2.

On introducing S 131 I nhofe said
t he measure woul d nake great progress in
reduci ng pol lutants and avoiding litiga-
tion, by deploying a “cap-and-trade”
strategy. Under cap-and-trade producers
of new pollutants could trade credits
wi th other producers of new poll utants.
Overall, S 131 requires the reduction of
three pollutants — sul fur dioxide, ni-
trogen oxides and nmercury — by set per-
centages by dates certain, such as 70
percent by 2018.

The main opposition to C ear Skies
will come from Senate Denocrats allied
with Sen. Janes Jeffords (I-Vt.), rank-
ing mnority menber of Inhofe's conmt-
tee. Jeffords and the Denocrats woul d
prefer to retain the existing Clean Air
Act format that limts pollutants from

i ndi vidual sites. Jeffords says the
existing law will reduce nore poll ut-
ants, nore quickly than S 131. To that

end Jeffords introduced his own bill (S
150) January 25, called the O ean Power
Act. It would update the Cean Air Act.

Separate fromthe C ear Skies
| egi sl ation, EPA in 2005 has pronised to
i mpl enent administratively two inportant
provisions of the Clean Air Act that
affect the air over national parks and
other Class | federal land sites. Under
agreenments reached with environnental -
ists to settle |awsuits:

* EPA on Aug. 19, 2004, proposed
regul ations that would require states to
limt em ssions by forcing agi ng power
pl ants near national parks to adopt best
avail able retrofit technol ogy.

* EPA had promi sed to propose
regul ations to reduce nitrous oxide
pol I utants, but the admnistration said
Dec. 14, 2004, that it would delay the
proposal until Congress acted on C ear
Skies. The admi nistration presunes a
cap-and-trade will pre-enpt the regul a-
tions.

Bot h devel oprments stem from de-
cades of litigation fromenvironnental -

ists over visibility inpairnent (haze)
over 156 national parks and wi | derness
areas, so-called Class | areas. |In the
Clean Air Acts Amendnents of 1977 Con-
gress directed EPA to elininate haze
over the Class | areas. For 22 years
after the 1977 | aw was passed EPA est ab-
lished no firmrequirenents for states
to act to protect Class | areas. Fi-
nal Iy, prodded by nunerous |lawsuits from
environnmental i sts, the Cinton admnis-
tration in 1999 | aid down the conprehen-
sive haze regs

WI 1l sinking gas taxes |ead
to | ong TEA-21 extension?

The Departnent of Transportation
sai d January 25 that highway mles
driven have about stayed the same this
year. Wth gas tax revenues thus con-
stant the adnministration has a strong
argunent for not increasing spending for
surface transportati on prograns.

Federal Hi ghway Admi nistration
nunbers show that during cal endar year
2004 t hrough Novenber travel on all
roads and streets increased by 1.1 per-
cent.

The adnministration will surely use
the mles-driven data to argue that
Congress should follow its reconmenda-
tion and spend no nore than $256 billion
for surface transportation programs in a
new si x-year bill. Secretary of Trans-
portation Norman M neta has repeatedly
said in recent speeches that the adm n-
istration will hold the |ine.

Republ i cans and Denobcrats from
bot h houses are not about to accept the
adm ni stration argunents for hol ding the
line on surface transportation spending.
House Transportation Conmm ttee Chairman
Don Young (R-Al aska) continues to insist
on a nost recent House offer of $299
billion and the Senate is expected to
stick to its latest offer of $301 bil-
I'ion.

The anticipated stalemate may | ead
to a multi-year extension of the present
surface transportation | aw, the Trans-
portation Equity Act for the 21t Century
(TEA-21). The idea is to allowtinme for
gas tax revenues to increase for a year
or two. “The administration is even
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nore reluctant to add additional costs
to the bill,” said one player who is
close to the situation. “This wll not
play well with donor states (that woul d
have to continue to contribute nore in
gas taxes than they receive in pay-
nents.) Clearly, the inplication is the
status quo is the new dynamc.”

Al t hough TEA-21 expired on Cct. 1,
2003, Congress has extended the law s
provisions with a series of six tenpo-
rary spending neasures. The latest, PL
108- 310 of Sept. 30, 2004, extends TEA-
21 through May.

House and Senate comm ttees re-
sponsible for witing a six-year |aw say
they are now hard at work and intend to
produce a new bill. The House Transpor -
tation Conmittee plans to wite a bil
in the next nmonth based on | ast year’s
bill (HR 3550). Likew se the Senate
Envi ronment and Public Wrks Committee
is on an anal ogous schedule and is
likely to begin with last year’s bill (S
1072).

They are being egged on by a broad
array of interests, including Speaker of
t he House Dennis Hastert (R-111.), Sen-
ate Mnority Leader Harry Reid (D Nev.),
road- bui | di ng | obbies, and the Anerican
Associ ation of State H ghway and Trans-
portation Oficials (AASHTO.

At a recent press briefing in
Washi ngton, D.C., AASHTO demanded qui ck
action. Said John Njord, executive
director of the Ut ah Departnent of
Transportation, “The bottomline is, if
we don’'t have a bill by April, we wll
| ose an entire construction season
Congress needs to recognize this, and
nove swiftly to pass a bill before

April.”

Added N ord, “Qur construction
schedul e follows the tinmetable of Mther
Nature. |In nmy state, and in nost other
states across the country, we are very
limted by when we can and cannot per-
formconstruction activities. |In Uah
we are limted to constructing projects
between m d-April and M d-Cctober. Any-
time outside of that windowit’'s sinply
too cold and too wet to do any work.”

Advocat es of park and recreation

prograns are al so | obbyi ng key House and
Senate nmenbers. For instance the Na-
tional Recreation and Park Association
is attenpting to persuade regi onal gov-
ernments to ask Sen. CGeorge Voinovich
(R-Onio) to back off froma provision
affecting the so-called Section 4(f) in
existing law. Section 4(f) effectively
bars road construction through park and
rec areas. At Voinovich's urging the
Senate | ast year approved an anendnent
to S 1072 that coul d weaken the | aw.

Al t hough t he Voi novi ch provi sion
woul d require hi ghway departments to
continue to obtain approval of park and
rec agenci es before constructing roads,
it would also allow the U S. Departnent
of Transportation to wite regul ations
setting conditions for that approval
per haps weakening it.

So, said Rich Dol esh, a staff
menber with the National Recreation and
Park Association, “W’'re working on
regi onal associations to persuade
Voi novi ch and others to adopt a nore
enlightened position.” Dol esh said
nei t her NRPA nor the regional associa-
tions have put anything in witing yet,
but “regi onal planning associations are
showi ng growi ng interest in what a de
mnims standard m ght bear.”

To provide a taste of the huge
anounts of outdoor program noney in-
volved in a new surface transportation
bill the | aw extendi ng TEA-21 t hrough
May provides an estimated $393 million
and $33 mllion respectively. The ex-
tension | aw specifies eight-nonth all o-
cations of $17,666, 667 for scenic by-
ways, $110 million for national park
roads, $164 mllion for public |ands
hi ghways and $13, 333, 333 for refuge
roads.

NPS to study San Gabriel area
of L.A as a possible park

The Park Service took the first
step January 19 that could lead to a
recomendation that a portion of the San
Gabriel Watershed in Los Angel es be
designated as a unit of the Nationa
Park System

In announcing that it will conduct
a study of the area NPS said it could
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cone up with reconendations short of a

nati onal park unit, including managenent
by |l ocal governnments, by a private com
pany or by some sort of cooperative

arrangenent between the Park Service and
ot her organi zati ons.

The NPS action consisted of a
Federal Register notice of an intent to
begin the study and to prepare environ-
nmental inpact analysis. NPS said it was
not sure if an EI'S or an environmenta
anal ysi s woul d be necessary. The ser-
vice said it intended to conplete the
study in wi nter 2008.

The study was authorized by a | aw
Congress passed in 2003 (PL 108-042 of
July 1, 2003) that was sponsored by Rep.
Hilda Solis (D-Calif.) Congress subse-
guently approved an unspecified appro-
priation for the study in a fiscal year
2004 Interior appropriations law (PL
108-108 of Nov. 10, 2003). The Park
Service estinmated the study woul d cost
$375, 000.

Solis's office said the Congress-
worman has no preconceived notice of what
NPS shoul d recommend. However, an aide
said Solis has |long argued for addi-
tional green space and a heal thier envi-
ronment for the valley.

Al t hough the Bush administration
has fromits inception opposed addi ng
new units to the National Park System
it did support the San Gabriel study.
NPS Associ ate Director Sue Masica said
in testinmny before the Senate Energy
Conmittee in 2003 that the study could
result in a recomendation other than a
nati onal park unit.

“Alternatives to federal nanage-
ment of resources that are often consid-
ered in a special resource study for
this type of area include national trai
desi gnati ons, national heritage area
desi gnati ons, and the provision of tech-
ni cal assistance to state and | oca
governments for conservation of rivers,
trails, natural areas, and cul tural
resources,” said Masica. “A study of an
area where | and ownership and jurisdic-
tional boundaries are as conplex as they
are in the San Gabriel River Wtershed
woul d |ikely enphasize public-private
partnerships.”

The area of study extends up into
the San Gabriel Muntains that are
partly nanaged by the Forest Service.
Masi ca recommended that the Forest Ser-
vice jointly conduct the study, but the
final bill gave all responsibility to
the Park Service.

I n describing the area Masica
said, “At first glance, many may vi ew
this river as sinply a concrete-Ilined
ditch, however, it provides an inportant
opportunity for |owinpact recreation
for many urban residents.”

Masi ca |inked the San Gabri el
study to a separate proposal to autho-
rize a study of the addition of up to
492, 000 acres to the Santa Mnica Mun-
tains National Recreation Area. Con-
gress did not pass the bill last year in
the face of criticismfromprivate prop-
erty rights advocat es.

However, Sen. Dianne Feinstein (D
Calif.) reintroduced the bill (S 153)
January 25. The neasure woul d aut hori ze
a study of high land that surrounds the
recreation area, called the Rimof the
Vall ey Corridor. The Forest Service
manages nore nost of the |and.

“1f both bills are enacted in a
close tinmefrane, the National Park Ser-
vice would want to coordinate the two
studies to achieve efficiencies in costs
and staff resources, and to ninimnze
public confusion,” said Masica.

GAO. DoD has sol d
cl osure | and;

littl e base
new round on

The General Accounting O fice
(GAO reported January 13 that only one-
third of unneeded military land freed up
for nonfederal use by base closures was
sol d for econonic devel oprent.

Thus, al nost 60 percent of |and
involved in closures was allocated to
categories that could possibly lead to
park and rec uses. That includes (1)
public benefit conveyances, (2) conser-
vation conveyances and (3) special |eg-
i slation.

The report is tinely because a new
round of closures is just getting under
way. Congress last fall approved the
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fifth round that will be overseen by a
ni ne- nenber conm ssi on over the next
year. |In the four previous rounds the
Depart ment of Defense (DoD) di sposed of
72 percent of its former |and, sonme of
it for outdoor uses.

Park and rec advocates have | ong
feared that the Base Realignment and
Cl osure (BRAC) programthat began in
1988 woul d squeeze themout in favor of
econoni ¢ devel opnment. They believed
t hat DoD woul d have great incentive to
sell the land and use the proceeds, and
l[ittle incentive to provide no cost
transfers of park and rec properties to
| ocal governments.

But GAO said DoD had missed its
| and sal es projects by a large nmargin.
DoD had originally projected sal es of
$4.7 billion fromthe first four rounds
of closures, but has received only $595
mllion to date.

Long before BRAC began, a Federa
Lands to Parks programtook the lead in
transferring excess federal |and emanat -
ing fromall sources for park and rec
purposes. Under it NPS hel ps comuni -
ties identify available lands, identify

i mportant park and rec characteristics
of that land, and apply for the |and.
In nost instances the land is trans-
ferred at no cost.

The Park Service says that in the
| ast four rounds of base closures since
1988 the Federal Lands to Parks program
has conpleted the transfer of 72 tracts
to comunities and i s working on anot her
27. Fromthe 72 conpleted |l and trans-
fers communities have obtained 11, 095
acres. |If all 97 transactions cane to
fruition, nore than 18,000 acres woul d
be transferred, says NPS.

Congress approved the 2005 round
of base closures in a Departnent of
Def ense aut horization act (PL 108-375 of
Oct. 28, 2004), but barely. Before a
House- Senat e conference conmittee agreed
to allow the next round proceed, the
House had voted to delay it for two
years, until 2007, and the Senate barely
def eated an anendnent to delay the pro-
gramwhile a review was conducted on the
need for foreign bases.

The 2005 round of closures
timeline calls for President Bush to
appoi nt a ni ne-nmenber conmi ssi on of
heavywei ghts on May 15, a day before the
Department of Defense conpletes its |ist
of recommended cl osures. The conmi ssion
is then to report to the President on
Sept enber 8 and the President to Con-
gress on Septenber 23; however, that
schedul e coul d be set back if the Presi-
dent disagrees with the conm ssion re-
port. \When the President does subnit a
final recomendati on, Congress nust
either accept it conpletely or reject it
conpletely. It can't pick and choose.
More information is available at DoD s
BRAC website http://ww.dod. gov/ brac/

The GAO report, Updated Status of
Prior Base Real ignnents and d osures
says that DoD has transferred 72 percent
of 504,000 acres from previous rounds of

closures. O that 52 percent was trans-
ferred to nonfederal entities. O the
52 percent, 18 percent was allocated to

public benefit conveyances (the category
i ncl udes several other kinds of benefits
besi des park and rec), 22 percent was

al l ocated to conservati on conveyances
and 19 percent was allocated through
special legislation

The conservati on conveyances are
made under a new |l aw and weren’t first
used until 2003. The |aw authorizes DoD
to transfer property for natural re-
source purposes. In the largest exanple
GAO said DoD transferred sone 58, 000
acres fromthe Sierra Arny Depot in
California to two nonprofit groups,
including the Trust for Public Lands.

Ninth Crcuit may give rec
I nterests sone w ggle room

In a roundabout way a federa
appeal s court earlier this nonth pro-
vided recreationists with a legal strat-
egy to force federal agencies to act on
policies, such as identifying possible
wild and scenic rivers.

The Ninth U S. Crcuit Court of
Appeal s held that if a plaintiff can
denmonstrate an agency failed to take a
“specific, discrete” action, then it may
be able to force action. 1In this case
the court was considering an all eged
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failure of the Forest Service to iden-
tify wild and scenic rivers.

The Ninth Crcuit holding gives
conservationists a | egal approach that
circunvents a | andmark Suprene Court
deci sion of June 14, 2004. The Suprene
Court held that environnentalists
couldn’t use the Adm nistrative Proce-
dures Act (APA) to make the Bureau of
Land Managenent (BLM limt off-road
vehicl e access in wilderness study areas
(WSAs). The Suprene Court decision is
styled Norton v. Southern Utah W/ der -
ness Alliance (SUWA), No. 03-101 of June
14, 2004.

In a January 7 ruling the Ninth
Circuit at first acknow edged the pro-
bity of the Suprenme Court decision when
it threw out the APA portion of a | aw
suit that charged the Forest Service
failed to study 57 rivers for possible
designation as Wld and Scenic Rivers.
The plaintiff Center for Biologica
Diversity argued the Forest Service
omtted the 57 rivers froma study of
free-flowing rivers. The study was
conducted in 1993 at the request of the
Ari zona Congressional del egation

The Ninth Circuit said that the
center’'s lawsuit failed when it relied
upon the APA to force a general action.
“Because the Center fails to allege a
di screte agency action that the Forest
Service failed to take, the Center has
no standing,” held a three-judge pane
of the Ninth Grcuit.

But in the second part of its
decision the Ninth Circuit said the
Center for Biological Diversity |awsuit
shoul d not be cl osed out because the
plaintiff could still use other laws to
force action if a claimwere specific
enough. In so doing it overruled a
hol ding of the U S. District Court that
had cl osed out the center’s case.

Said the Ninth Circuit in a sone-
what tortured sentence, “Although the
(Suprene) Court’s reasoning in SUM
apparently forecloses a general ‘failure
to consider’ claimunder (APA), the
Center nay be able to assert a ‘discrete
agency action that (the agency) is re-
quired to take’ under (the WIld and
Scenic Rivers Act) by alleging specific

failures of the Forest Service to con-
sider specific rivers when planning for
specific projects.”

So the Ninth sent the case, Center
for Biological Diversity v. Veneman, CV
01- 00477 WDB, January 7, back to the
district court and said, “(We reverse
the district court’s denial of the
Center’s notion for |eave to amend and
remand with instructions to pernit the
Center to anend its conplaint.” The
decision is available at the Ninth
Circuit’s website http://
www. ca9. uscourts.gov. dick on “Qpin-
ions” in yellow on the upper left and
then scroll down by date to the opinion

In the related Suprene Court deci-
sion the court rul ed unani nously that,
whil e the APA may be properly invoked to
force an agency to conpl ete del ayed
regulations, it can't be invoked to say
what the agency nust do substantively
within the regulations in specific situ-
ations. Justice Antonin Scalia wote
t he deci si on.

The Suprene Court took the case
after the Tenth U.S. Crcuit Court of
Appeal s held that BLM didn’t do enough
to protect public lands from ORV use.
The Tenth Circuit invoked the APA to
prod BLMto action. Environnentalists
sai d BLM shoul d crack down on ORV use on
the 2.5 mllion acres of WSAs in U ah

Not es

Nunes gets House NPS position
The House Resources Conmittee January 26
announced the appoi ntnment of Rep. Devin
Nunes (D-Calif.) as the new chairman of
t he House subconmittee on National Parks
and Public Lands. Nunes is in just his
second term and represents Kings Canyon

and Sequoi a National Parks. He replaces
Rep. George Radanovich (R-Calif.) Rep
Ri chard Ponmbo (R-Calif.) will continue

to chair the coomittee and Rep. G eg
Walden (R-Ore.) will chair the subcom
mttee on Forests.

Yosenite schools bill returns.
Sen. Dianne Feinstein (D) reintroduced a
sonewhat controversial bill (S 136) that
woul d authorize the allocation of up to
$400, 000 from appropriations for
Yosenite National Park for schools out-
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side the park. The bill failed |ast
year when the House did not have an
opportunity to consider a final version
The Senate approved the bill on Nov. 7,
2004, and the House approved an early
version on March 25, 2003. Feinstein
said that this year she has reached an
agreenment with bill critic Sen. Jeff

Bi ngaman (D-N. M) Under the agreenent
the Park Service nmust not reduce park
spendi ng bel ow fiscal 2005 spendi ng

| evel s. The Bush admi nistration sup-
ported the bill last year. Feinstein
said the bill is needed to keep three
smal | school s open that serve children

of park workers. Wthout the noney
California nmay consolidate the three
school s, forcing conmutes of up to two
hours, she said.

Rio Gand Heritage bill returns.
New Mexi co senators introduced | egisla-
tion (S 63) January 24 that woul d desig-
nate a Northern Ri o Grande Nationa
Heritage Area in their state. The Sen-
ate approved the bill on Dec. 7, 2004,
in a package of heritage area bills;

Boxscore of |egislation
LEG SLATI ON

Congr essi onal
No resol utions yet

STATUS

Budget Resol ution FY 2006
President’s budget due Feb.
Draft budgets due in March.

Appropriations FY 2006

No bills yet House expected to begin wri

bills in md-Muy.

Appropriations 2005 (Interior Etc.)
HR 4818 (Kol be) Presi dent Bush signed into

| aw Decenber 8 as PL 108-447.

Appropriations 2005 (Energy and Water.)
HR 4818 (Kol be) Presi dent Bush signed into

| aw Decenber 8 as PL 108-447.

Clean Air Act

S 131 (I nhofe) I nhofe introduced Jan. 24.

however, the House had al ready adjourned
for the year and the package died. S 63
woul d aut hori ze spending of up to $1
mllion per year on the area and $10
mllion total

d aci er issues comercial ROD
d aci er National Park gave notice Janu-
ary 19 that, after five years of work

it has conpleted a policy for managi ng
conmercial visitor services in the park.
That decision will govern a broad array
of uses such as guided recreation tours
and renovation of facilities. NPS said
the nost debated single issue was the
possi bl e renovation of the backcountry
G anite Park Chal et. The ROD calls for
upgrading the historic chalet’s
restroons, providi ng potable water and
mai ntai ni ng current services. The cha-
I et was closed in 1992 because of poor
wat er and sewage systems. It was re-
opened in 1996 with nodified services.
In a separate area in the ROD the park
deci ded not to allow notorcycle tours
because of noise. The ROD is avail able
at http://ww nps. gov/ gl ac/ pl ans. ht m

COMVENT

7. Admi ni stration promises to freeze

donesti c spending, at nost.

ting Spending caps for Interior bill

not expected to increase.

Reduces conservation spending and
roughly nmaintains fed agency spendi ng.

I ncreases spending for Corps of
Engi neers and Bureau of Recl amation.

I nhof e introduced admi ni stration

S 150 (Jeffords) Jeffords introduced Jan. 25. Clear Skies bill. Jeffords
i ntroduced conpeting bill.

Ri m of the Valley (SMVNRA)

S 153 (Feinstein) Feinstein introduced Jan. 25. Woul d aut horize a study of a

Nor t hern Neck

Davi s introduced January 6.

Heritage areas:
HR 73 (J. Davis)

Heritage areas: Rio Grande (N.M)

mej or expansi on of SMWNRA.

Woul d authorize a study of a possible
Northern Neck NHA in Virginia.

S 63 (Bi ngaman) Bi ngaman i ntroduced Jan. 24. Woul d establish a R o Gand Nati onal
Heritage Area in New Mexico.

Heritage areas: Mornon Pioneer

S 163 (Bennett) Bennett introduced Jan. 25. Woul d establish a Mrnon Pioneer.

National Heritage Area in New Mexi co.



